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Atura commercioriini*j aMenarionis^^^^^^^ 
neceffic^s , 8^ . venditpris mUt^s ^^f^^^j»'^ 
bau4 femperconcedunteligcre cm-'*^^*'''^ 
torem , (|ui paratam folvit pccunii'''^'**'' 
am,»fed hdem habere faepids cft ne^ 
ccflum, Cum autem emtor, cujus 
vires ig^noramus , interdum fpeci- 
em viri t>oni , cjns^c qui folven^ 



eSe djcituri hatiearr quamcic fc fuaquc prascon-r 
)tam ppinionem lingua ad falleii4um inftru&a firma» 
didicir ; inrerdum remppre contra6h|s equidera bo^r 
abundct, fed adverfa poftea forruna'^ ve{ fua culpa» 
}ui prior fuit^cfTc dcfinat Hinc omni fibi modo vcn» 
or profpiccrc dcbet , nc defraudctur, ac in concurfii 
^ditorumab aliis,qui potius jus habent, cxcludatur,^ 

fuam yen^it^o^em ingraciiic^m coQtr^^^n) mutarc 



leanin 



^eges^que z/l Dd, bic varias fuppedicanr cmt^-utiUteftre^ 

mhm STMtKfUS Jf CMit^ Conir, fx quibus non ncglU/*^^** 
nda eft refervatio h/potbe^ in re vendita^aonecpre- 
/ ' • A a cium 
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tium erit folutum > cujus naturam lequentes thefes ex- ' 
hibebuiit», 

. . S II/. 

5 « r<ryrr- Equidem reiervatio alias dicicur^ de 'novo niLjuris: 

' tribuere; fed jus refervatum pracruppofiere : v, bambo^ 
Sfi Jxhm/fiJf i/ocAbuto Reiervatio. mu t.ii t^UEVlUSiB. 
VUh dec. 6i. . J> & hinc videtur» quod venditor non poiP» 
fit fibi refervare hypothecam, quam in re propmnemo 

habet pcr L 29, ff. de pign. -f^. /. ^,ff^ dc R. 7. Verum quia 
refcrvatio nolira refpicit luturamrei quaTitatem,ubialie- 
na fiet,& iraquafi conditionem transferendi dominii con- 
tinet, atqueabipfalegchoc vocabuluminnoftrocafu ap- 
, probatum reperitur iftd, ORD. Proc. Magd.caf.XlJX.c/4jf.4. 
$,2. iliud recinendu^n eritA denotat retentionemf.exce-' 
ptionem cujusdam juris^ac limirationem f. conditionem 
vcndirionis : Germ. Skrfaufrr beMnget flil. W hypc^ 

thec ait verf aufftm JS^aufe ju Slbtrofl Mft^auf» 

* J. IV. 

uidhypih • Quidfub hypothcca intelligamus, cuivis patebit, fc. 
f^^f jus in re credirori in fecuritatem debiti conftitutum, conf. 

COFMDEUS ad /. 2^. %. 2.ff. dc V. S. 4d iU.ff^ di tiftn. 

iSHjf. • . ' ^ 

• §. V. • 

<piicatio Ne auteift de quavis hy pothecx refervatione venditi- 
hemAtk. ctoiadjie6baccipiatu^iioIbadifreitatio>adjeciniU5 Verba:r» 

re^^enditMdimccfretmrt^crUfobttUyfJn/ccfirkMtempretsirefidHf. 

Quo ipfoexcludimuscafuSjUbi venditor ftipulatur hypo- 
• ' thccam,velgeneralem inomnibus bonis emtoris propre- . 
tio i>id,BtR LJCH, P.i. concL 64. f2.37. ibi ai/eg, vel in re vendita 
fpecialem in favorem teftiijfcilicetfui creditoris, velejus 

cui emtor debet. Quamvis ^nim hoc iiltimttmjpafittm in 

prse- 
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' • • 

pnejodiciiim credirorum amteriorem generalem hypo^ 
Oiecim in emrorjs honis habencinni| valere quidam 
negenti exinde qnod emtor non pomt re^ere a pa- 
Ao>quo omnia bona adhuc acquirenda oblig^vir^ nec 
ia fraudem hyporhecse anrerioris jus acquirendum 
repudiare a. /. ^s.pnffl de Jure fifci: Nihilominus redio 
afferitur contrarium, quod cnim in dj. dirponitur,il- 
iud agit de fraude debitoris^quar huic pa(^o per (e non 
ineft, nec competit jus aliquod emtori^quo abfolutam 
jyi.translarionem a venditore exigere poi&r^fi hicali« 
r^r contrahere ffolir. £r ex contradu modificarivo^' 
ttti loquirur mBJJNUSm Tr. dePijfn^lf b^f^ LlV. tp. 
nonniumodifickivnm jiViaGquniturram emroriquam 
ipfius ereditoribusi C^ifn NKUSAimus de f^m.lf typ. 
P, if^. ».i-^.lntelligimus ergoh.l cmvtntionem interven* 
ditorem £f emtorem instam , ut tdmdiu res vendit4 vendi* 
torift off$gnQrAt4^doncc pretium cntfoiHtim. 

: * §. VI, ' ' 

Hanc erenim reiiervationem cuiliber emrioni^</^^^^'<i 
vend^ioninoninefle» neca iegibus raciram vcnixtoitihp^f^^^^, 
Jbyporhecam regularirer rribui , conftar. vid, /. t6. ff. dc $n vettdiM 
rcm itcrfo Ih^s^. dcrchm cornm quifuhJni.OSLD.PkOC.^'''^'^^ 

L.I. Far.ref c.7.n.l,PINELLUS Ad7,i\C,de hon, mMt.P.^, n. 

//. NEGUS. c. /. n,ss. CHRJSTJN.\ Fa/. i. Dec, ISP* quia ceffan- 

te lege tacita quoquc hypotheca ceflat vid. Jlluftr, Dn* 
SfRTKIUS dc J.A.F, SeB. IL m.s §.2. quamvis MERLI- • 
HUSndd* Tr.Dec. 72. dicat^uod venditio habeat refer- 
vatlonem hypothecsc !n Ventre. Nec defcndi poteft 
opiniO LAUTJSRBACWI qitanidoin Tit.ff, de PrM, Crcd. 
/• m^s$7^9k : fuo vcn^t^r in retcndi$M0fi ticiraai%c« 
$bc€4m reTervavit* Porius haec refervatio in confenfU 

A 3 con- - 
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Exceftio kf contrahcntium confiftlt ; cxceptioncm tamcn (acitin 

§i ^ Qn6 diibto propecr fimphciratetti rufticomm » ob 
quam miilrcinnn jnrehabent |ayorem>M Asff. /^uif 
0» jus i^oc. 7' §• ^*/* dc Jiintd$akne,\ liim in &neoni9 
pbfervari dicit HJUCHB. r. qv.^, n. 7. MOLLERUS dd 
i. Conft. 2S. n, jl. BERLICH, P. /. conc/. 64» RICHTER, de Pri- 
vi/^ Cred, Cap, JL m. i. n, 4s, contrarium vcro ftat uit CARPZ^ 
4d P, //. C. 23. def, ifi, Et dum ab utracjue parte ad judica* 
tk provocatur^crpctua ac univeriaiisabfervantianon 
erit , M res eo rcctdit » ^t allcgans efim probare to* 
ncatur ^''ctim tacita bypotheca noii competat niii est' 
len vc| 9onft}etii<fine>liaBC aiitem Afti eue dicatiir» 
^ $. VII 

j^'vi/« r,on. Sicuti vero contraftus cmtionis venditfMfe non 
[cnjHijitr.e- cft perfedtus,nifi poftquam utcrqueconfenferit,quamT 
cejfMri^s\ visnori uno rempore confenfus exprimatur; ita quo- 
que in haq refervatione cmtoris seque ac venditoris 
confenf^^ eft ncccifarius^ ab utraque parte iitcunquQ 
declaratusinon tamen fimultaneus, Aft auanritur num 
inftrumeoto emtionis iafeita refervatto hypotheca^ 

. confeniii cpilt^abcnti^m appo(}ti pritfuni^tur ? £tvi^ 
detnr oiimtnQ quod iic > inaxime quando fubfcriptio 

Cdfmfpec't^'ZQ,ztSS\ty>J^26.%.hff, de fign. M^gisclubium cft,fiemtor 
a?qu? ac venditor confenfum ae. re pro certo pretio 
rrad :nda cxprelFerint , ita ut cpntradus fit perteftus, 
probafionisgratiaautem>./.-f.jf,i/^ pign. Notarium vel 

atiuip ro^verint , utinftruniennfmemtionis confici- - 
at in optima jurisforma,vd, rribtt^m ^ai|ff auff ' 

e^tlfeftf (fnr(d)tm / nuUa mentiQne fiida refervanda» 
^ pothccar^&fvibfecuta poftea tradirioneinftrumentum 
a 'Notaiio confcdt|jfn , rcfcrv^tiojfemquc Jiypothcca: 

' • COftT 



cohrinens , ab utroque contrahentuim tandem futi* 
ftriiiatiir»^pona«iiis> emtorem jam ante perfedum 
>mii(mem generalicer omnia fua lx>na futura aliii op* 
pignorafle/num hi exiftente concutfu creditomtt 

emtoVis poilponendi erunevenditori ? Negamus , eo 
ipfo enim , quod contrahentes a Notario defiderave*^ 
rint confedionem inftrumentiynonmoxfe obIigarunr> 
ur omnia,qua& fcriber,agnorcere velinr,&ira emrorhy- 
pothccam nondum conftituit > nec ratihabirio fubfe- 
Mta , uri aiias L «di^ depign. (S h^. boc loco in tenii 
prasjudicinm retro vaiebit ; dum aueein res emta pu* 
re vBk d0minium «mtoris tranfiit > creditores e jus mtiz 
jus habent quaefitmn , qnodrem affidt. A tempore fub* 
fcriptionis tamen |jus hypotheca? vendiror habebin . 
Coof. HB^ US. c. i. 40. BR UNNEM. sdL 16. ff. de mgn^ n.S» 

5. VIII. 

Ipfospacifcencesquod attiner^quiiibervendirorfibij^itf 
refie rdervat h^pothecaviieriamisquialieno nom\ntrej4tr94urt 
venditineq IjpeciaV^endalDadreliBrvanduminftrudus 

\ eft , W L ^ C. perqniv ptrf Ckmf. SCHJLTERUS.sdff.&cerc. 

Xf xtlL , jkM prjifudtmmt .Kfiod crieditor confmtien* 
tibus jconcreoroiibus dommh debitciris vendens in 
Utilitatem omnium creditorum validerefervaverirhy- 
porhecam. Eodem modo ab omni emrore, eriam •dNummnk 

grocurarore, cujus mandaro ad emendum daro ^ott-^^^oroppi» 
as conlenriendi in hypothecam fpccialirernon infer-^'^''^'"^» 
ta eft> 4, Lsi*f' d,f^<mr4f. vaiideregulariter oppigno* 
ratur res emra donec4^retittm.fi.t fo^um. Et qpam- ' 
' yis jureCivjliin minorejuxta / i. de r^hm eomm ^j^mitMif 
iinperi^li refcripto opiis fit , excqpfio cafti , fi iUe cum . 
filco contrahat. d. l.z. hoc tamen ad alium entorem 
nuUo modo erit extendendum. Ma^ime quianoncam 

in 
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in promiffione emtorfs &ejiTs>bligatioiie^ quam in 
* conditione ac modo, fub quo conrraftus celebratus 
eft , nec non in onere i vendttore ante traditionem 
dominii rei vendita? impofito fundamentum arquita- 
tis, qua2 venditorem aliis praeferri jubct, qua:re;;idum 
eft : mpdp ^mtio venditio alio vitiQ non laboret, 

r . n Siqaldem' tann rdpe6ta jpferfoiiarum contrahentir 
Z^jtpli- y quoad rem ycnditairtfempervalidumpraf- 
furvAUdm^ rupponimiis contraoum; hocenmi-fublato,hypothe- 

' ca quoque evanelcit , quac fme obligatione non con- 
trahitur a, /. 4^ ff.de f tgn, /. 16. pr, f, fide Regula ali- 
. as a Dd. traditiir, ouod omnia qux in bonis oppigno- 
Inqmki* rantis funt & venai poflRint , oppignorari queant per 
tiMntr,'i^tu&' l, p,^, j.jf. depign. L^f- qMd respign, y^el, hyp, dc quseiin 
veMdititmUnu bouis Hon funt,nec bppignari poffint /. c. fi rts aHe* 

obtine4t re. nM.L6.C. qu£ res pigtt. ohL Coaf. DONELIUS de Pig». 

fir9MfHiU( Q pr. Et ita de noflfcra fefervatibne hypo- 
thecse dicere licebit, quod in omni vcteditibne apporii 
poffit , five res vendenda iit mobilis vid. RlCHTeR. d. 
PriUl. Cred, c, II, m. i. n. 40, uhi prMjud. (ive immobilis,al- 
lodialisvel feudalis,fo;f/. OKD, Proc^ ^Mdgd.d.f, §. s- eti- 
^m in rebus utenfilibus,quas maritus emit hoc pafto, 
ut donec pro iis pretium folveretur,fint oppignorat» 
Conf. iLAUCm Ltb. 1. f>. 4. m. 47. Diffent. HARtM. PtSTOlU 

fv.i/. «r.i^Non tameh nne (ed diverib iQodo» 

De emtore Sappius contingjt hiSaxonia^ubi dominium rerum 

^nte ,wr/?/-inimobilium non nifi accedente refignatione dominii 
///r.7w ;W/- 5c fubfequente inveftitura judiciali transfertur 5r. UL 
ci.ilem rem Art. A^- ^ ^^^» <^/. ut primus emtor non dum 

Aherivcrh acquifico dominio r^m^it^umftVendar. Qgodfi i^itur 
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fi Agamus > Cajum >miffe rem h Marcello^ft anteqrna» 

dc ea inveftitus fuit, eaiidem Titio cum refervationc 

^ * * 5. XI. 

Inveftitura adhuc (bcuca antequam lis 0J^'t"^>va- ^^^^^ 
lirfa^Ai qfiiii iftiito refervatiouem*» nullum dubium eft. r^^,^^-. 
quii e^iinaUeiiairesoppignQrariporeftrub conditioi ,urMji/ /ecM 
isud , //ka frir,vid./f^.S. €^4*^. & reialie-y^; 

us oppignoratio convalefcit , fl poftea dominus fa^lus 

iud. /. 4l'jf' de plgn, a£i. L 22, ff, defign. Ls» C,Jt res altcn,t, 

maxime fi rcs tempore oppignorationis oppignoran- 
% filit d#bila ^«1« de f ign. fS hjf. Accedit quod ante- 
tradirior^Qm&judicialem reiignario&em fieii ilebeafii 
cefervaijj» j prour iafra docebirur. Sed ponamusy^Mp 
hanc qtta^ftionem efle nondnn fliifeciita inveftitmra & 
translatione dorainii: Ifidemvalcbithypothcca,5cTi- 
tius adlionc hyporhecaria conveniri poterit, conf.BALD, 
$». I, j. c de R. y, id quodetiam locum haber , contra^MMrmv' 
Sempromom ad quicm poftea precio noadum foluto fmmterti^ 
poflfffio pervenit : huic enim firmius & potius jus m» /p^r^ 
non comperit> qoam quod a Titio haber» apud quemr^ 
rcs fuit^cum pnere-hyporheca? Cajo^x refervatione 
competcntis» Sicuti ergo is , qui infirmiori jure pot 
fidet, aftione Publiciana tenetur,ita quoque Scmpro» 
niumaflione hvpothecaria teneri fas eft, & dumTI* , 
tius jnfta titulo & bona fidc rem habuit^ea in ejus bo^ 
wvjk €omf. i^s^.ff. Ji AR. D. percoafequenseamop- 
pignomre potnit/r. A f* f* de fign. Nec non Sempro* 
micreditores , qnibuf qus bona etiam futura, antc-^**f'^ 
quam rem iftam d Titio accepit , generah hypotheca^'''^'*^'' 
ni^re oblig^ca^ ia concurfu cum Cajo huic euint poft- 
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poncndi, eorum cnim hyporticca* rem a Titio qua?fi*' 
tam aliter & magis afficere non potuit , quam qua*' 
tenus iii bonis Senipronii fuirjfuicaurem jure pignO*' 
ris onerara* 

$. XIL ' 

^nrefin^ . £x his jam •Iiquateniis pateliir ^quid feiiriindmi 
th extrdju-^ ifta cbnrroVerfia*: Num rcfcmna hypothcc» i 

diaalkv^ vcnditore fafta fine confenlu judicis valeat? Bona al- 
^^^^^^^.^^y^.lodialia, nam de feudis infra dicendum eftjjure Civili 
^^"^^^^'indiftinde ^five finr mobilia five immobilia fine con-i' 
S^lid fenfu iudicisvalideoppignorantur,nam nudaconven-^ 
tione nyporheca contrahirur /. 4*ff* difigm, bjf, Ejpgo^ 
eciaminiiac noflrra refervirione judictaliQoftlenriinoti/ 
' opuseft;Er qnamvis juxraLL. Romanas pubSca hypo- 
theca privatas pra?ferarur C. qut pot. in fign. atra- 
men vendiror privatim fibi relervans hypothecam, 
quoad pretium refiiduumjomnibus emtoris creditori- 
bus hypochecariis, eriamfi iaftrumenris publicc con-- 
wfwdldm' fe^is nitanrttr^ erir praponendiis^ qnia innoftrocd'-' 
^ fu jus pradarlonis m«xim9«#6 nirirur, quod cum •ne-^. 
re pignoris ad emrorem rranfierir^& ad rarisfaidToh^tn^ 
liiie qua dommium non tranfit , pertineat v,L2mff. de 

§• XilL 

jta Sjxtmt- EconrranoJusSaxonicum>noo minusProvi«cia«^ 
mm jMdicta-lt quam £ledoiiile,inrer mobales & immobiles diftin^ 
i^^m rcqMirit a^xyj^ ^ itt ilfo.nullam folenifitatem judicialem , ia' 
t^ppigmrA" autcm magiftratwsauroritaremdefiderar^tamquo-: 
^vma^mm caufandam aftionem bypothecariam , quam quo- 
' ad privilegium prxbrionis, UC dicit CJRPz, ad P, 2, 
2^ dcf^ i.J^,. ^Xi. Ijk. J. 4rt. ^ MQLLEK. ad d. qui pro- 

voca- 



wcat ad anflquam obfervantiBm. >./^<?i7.SJei(f)HIb///^ 

t<r ftur^ f((>le(^te Jg)anl[fi^r<fl[l adri ord. fkoc, Magd^ 
4»tifu.im dfdfmq i^i.M.fo. li.. j. SS6tU bwn SactM 

Ukie igitur gravis,iiri cam appellati?«r/CMP,,j.C«rf/.^r^^,y„,, * 
i?^. ir* arta eft controverfia, num in Saxonia ad no-h.i.duen' 
ftramquoque refervationeraquoadimmobilia confea-^«w. 
fus judicis requiratur ? Eadem quaeftio erit de Jure 
^tagdeburgico. O^p. Fnc. M^d. de ^9 ,i6i6. Csf. 

fLUf. S.-^. Ec quia prQ afiurmativa (eque hc ne^ 
ga(ivii mukai afitMruntur ratioaes» eas excerpcas& ia 
uiium'Coite&i$hic.rubjicere licear. 

$. xiv 

• Quo magis autem ftatus controverfia? appareat,*^''*'*'^^* 
prscmonendum eft,ineoomnes confentire, quod no-^^^"^ 
minataf fpecifica , & verbis .exprefta approoatio re« 
fervatc byperhecse nonfii neceuaria., (ed (ufiiciat in* 
ftrumentum •mtionis^ cui hsec refervatio inftrta, (i- 
gtllo aat AiMcriptione judicfs efl*^ confirmaeum velli«> 
bi^ judiciali f. aflis nublicis traditum. Vid. BEKLICH. 
£. /. MOLLER.US c, /. ^ L, /. Sem. c, 4, CJRPZ. dd d. Conft. 2J. 

Def.td. Nec de eo lis eft,quandotraditio judicialisnon- 
dum fsqura , tnnc enim penes venditOFen& adhuc eft 
dominiam & cxinde fruitur jure pnelationis M^Ji^ 
TiN. sd Ord. Proc. Sax. tU, 4?. f. i» «. 2. imo hypothe* 

49HI «dhue* referVare f)oteft. Veffbtn ponendus eft 

jtalis cafus , ubi conrraclu extrajudicialiter celebrato * " 

hypotlieca refervata, poftea velnulloerationis do- 
cumenro obkito,velineoab AdvocatoomifTaiftacIau- 
^Wffon^Hf^ in judhcio.rem erntori tradidit & domi- 
fmm refignavit, itaut judici^dumin alienationem& 

B s * tra- 
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(rdditionem confeBfir^ de hac refervadone iik&a non 
confticerir»^ ' 

Jf^tmef ' I' > cdlifenfiuh judids neceflarimn efle ftgtn^ 
^§rmstnm fint> deducnne Primttn argum'entiim-ex i^Ciii^.^l*-& 
• ejus generalirate , a pr o hibita oppignofariohcad pr»- 

^ ■ hibitionem refervatse hypothecse , quod ficuti neroo fi- 
/^y ' ne hccntia judicishypothecam inbonis|mobilibuscoii- 
fiitu£repoteft/c.utomneseiFe6lushabeat, ira nechoc 
licear fieriperpadlumincontradttemrionis vendirio* 
nis. Quam coniequenrfatn ulrerius probare^ teoKiRf es 
L%. §.fiti.ff, de Pihtt e^um qtti fiAcff. quafi refpideMhMl 
flt ad tempus dominii acquifiti, & quicquKl runcre^ 
^quiritUFjantea quoqueobfcrvandum/cu ,quicquidju- 
ris in oppignorationc , illud qnoque in refervatione 
' ^ jhypothecae. Ildum argum* eft defumtum i rationi 
prohibita?opp^norarionis> ne fcre pluribus obligart 
cireditores decipianrur v^d. C9^«;»i.quaimeriailiin nq- 
flro cafu /ft rem vend!taffn^Uus,quiprerimfinondutn 
folufum efieignorat, fibi oppignorari curat , 6c hinc 
candcm jurisdifpofitionem adefleajunt;maximecum 
•favor tertii, iftius nempe crediroris concurrat^cni re* 
munciarc vel aliquid detrahere conrrahentes nCque^ 
'«hd Hk Provocanr ad obfevva^iala jiidictti.' VU^ 

•• iXVF, 

fromgaupjt Canrraria auteni opinio a Dd. Ms ffrm^turratio^ 
^nibus» L Quodquilibet pofltr contraftuiemtionis ven- 
ditionrs padum adjicere,&hoc validumeffe oporteat> 
eciamii alias non vaieat,hunc in finem^r proprer coti- 
'Mea(iam cnm conmdu hic fubiiftat^ quia vcHditoi' 
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non vettdJdiffcCjTiifitali fulffetfretus convcntfone^/r/ 

uU, C. de padi, mter emt. (f vend, (S /. fr, ff^ comm 'i 

frdd, Huic argumenro affine eft qaaiHio II* dicunr quod 
talis refervariop^s fircoiifra^us^etiti tinaconyeA^ 

cntio veridifio antenn rcnim imniobtlitim eriam finc? 
jndiciali folennirare valear. Ipt.Z^i.^r/.i-f.conf. Addir- 

Weichb. fiib nibr, t)on fauffeitunb t^etf aufeti f ir.5Ba« 

e(n 3)?ann faufft n% nec liceat unum conrrac9um pro 
parre acceptare & {>ro parre repudiare. ^id, irESLKB* 
€^m^ n. i^. III. quod yendiror non iiifi cum haore(er-« 
vacioiiet fideoi habuepit » & fi h«c iarisfadip corvuer 
arque fides habita ceflTet » nec dominium in eilito« 
rem fir rranslarum a. $. yrendiu,J, de Kcr. dtt^. IV. quod • 
dXonft 23, loquaturde debifore fua bona oppignoran- 
fe, &hxc juris ftatutarii difpofitio,a jure communi 
-devians, nonfit trabenda ad noftrum cafum» ubi res 
*ooita anteqiiam enitoris fir ^ obligarnr^ & non nift fub 
bac conditione ad/eum tranfit. V. £(iue ac diflenti- 
^nte» «Uegiant,fdepius ita iJGtis fiiiSfe jufdi£aruni« W. 

XARBZ, c. L def. \6. (f IF. Re/f. 27. RICHTER, de Prtviieg^ 
sCred. c. 2. m. i. n.41. PHJLIFF, ad Dec. EieB.^i.n.j. W^E-- 
SENB. P. I. conf.ps, KAUCHB. LtL MJKTIN^ sdOrd' 
£r§c;&ut^.Iii.XLU^§^2.n.U 

I ' 8. xva 

£x his diverfisopinionibu^^ quamam asquitaei Sc^^mm 
•jHicoavettientiorfit^lle^ifiillimur^ dijudicandum^/iMMrM 

'eft^ubi pofleriorempraeferre lion dubiramus. Videamp 

enim fontem,ex quo haec refervara hyporheca potif- 
fimu m fuum vigorem & vrm haber. V^ba Ord/n. Proc^ 

^mmx. jw^j Qm^< S>ft M4> ti»tv ttmi 

S3 9 toitfM 
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^uft / unb t^a(|&a(b bet)fo{($en ^auff ouf ben ®vt^ 

Ul et)e er e^ 6em xauffer tradiret unb emraumet/ em 
bellanbig c6 Unterpfanb we^en beS t)<nter|!eaigen ^auf^ 

©eli^e^ t)Orbe^It/fOll er :c. UbiLLator fimpUciter loqui- 
tur^nuUa memiotie coafenfus judicialis fa(^a»& requirir 
refervariotieni fieri ia ccmrinemi^urequaqires rradi- 
ra A^oniinium refignarusi eft : norum aurem^ft qup4t 
ficuri nulla Jege exigiruryConrradum in judicio fi€ri$ 
ira quoque nunquam fere in locq judicii contrahanr, 
fed perfefto jam contraftu ad transferendum domi- 
4iium ifte judici proponi & hoc refignari folear. Dura 
•^rgo lex anre mui^rionem judiciakoix^efervaMiiem 
^fteri fuadec» extrajudicialem quoque validam eflie 
Jimul aflirmar. .AmpUas hoc colligi pooreft ex ver* 
.bis anrea allegaea mox fubfequenribus : (ivm^ 

dung / bag ber ©(^ul^ner folc^®ut balt> anfang* mit 
Um Onere mi aSeWng 6berfommen/ba§ eS l>em 23er^ 

fauffcr V^erpfinbet fe^n fOlteK. in aulbus fundamen- 
. rum anrecedenris deciliioais fMbmiaiftrat &id ponit i)in 
condirioue & lege cporraAui a vendirore adjeda^, fub 

Siuiad emtorem^restranfit^iraurnecmomenrofiMrir 
mplicirer dominu^ c^ftf^ Lz^f.^ rekust e^rmn qtd eTf. 
•JOSBFH. dt SJSSSE Decif. Regm jirrAgom. LXXII. n. F2. 2) 
quod emtoris creditores in bona ejus potius jus non 
habeant quam iplc debitor. Simul ac autem 9) iftam 
anre judicialem tradirionem refer vatam. hypocbecam 
dicir onus y ; 0 ipfo cohcedir hoc etiamaitteanmjdi- 
cere&ej inhaprere :. exquo ulterius fequitttr ^Kod non 
in judiciall demum tradirtone vires Tnas confequarur 
ifta refervatio. Proinde tam quoad emtorem <Sc ejus 
. h^r^c^ c}ua{Q quoad igiiiu^ i:r^tores &^lioj»p;)IleirQ. 

' ' res 



res nullus judicis confenfus requiritur.Cum cnim iple^ 
debiror fua bona exrra judicialiter inSazonia oppigno^ 
rans tc ejus heredes nil contra eam Iiyporhecanfi est*» 
cipere pojBfint v.J^Co^fi, EkS. Ji.mtiIro liiagis h. I. va-^ 
liae tenebunrur, ur omnis dolus eviretur & fola bona 
fides obfervetur. tftdj.h^,i,f,de46i.emti. Reliquos au- 
tem obligari exinde conftar, quod onera realia ad 
omnes rranfeanr. Magis noftrx allertioais verftas in 
locfem prodibiTy fi tam diftenrientiura rariones^ (^uHml 
eas.quious noftras refellere ftudent^difcuriemus* 

f. xvm. 

Quoad Imam noftraj fenrentia?ran'onem' conce-^'/'^''^ 
dunr, liberum cuique efle , ur res fuas quibus cunque^'^***f ^ 
libueritcondirionibus vendar,fed neganr id fieri poffe.*'^^'^'''''' 
absquc folennitate legali , ficuti cujque liberum eft arbr- 
tHuderebusfuisper ulrimam volunratem difponendf 
& tamen foknnitare hac indiget.Verfi enim treroqaant 
fAYn hxci. reftamento adf emrionis vendiriotiis con». 
rraftum firargumenrario,inapnco eft,nonrolum quia 
in ulrimis voluncaribus major fraus,neadulrerinapfinr/ 
metuenda,quam in noftro cafu,ubi ipfi contrahentes ab 
mraque partc in hanc refetvationem confentiunt; fed 
eriam^quia Hri adeftdifpofttio iegis> quod ne|ieAaio^ 
lennitare reftamenrnm corruere debeat, nuUiDf aureni 
refervarionem fine Judicis licenrta fieri prohibFrunt 
reperltur. Er dum hanc refervarionem dicunt con- 
ditionem venditionis^quid aliud afiirmant,quam quod 
()iUanon fubfiftar,nechxcadeflFeftum perv enire que-, 
atA/»i'-^*^^^ ^•J- ^'^S, %.uff,dcA; UiA.PAd quodta- 

men' negatit / conyidi axiomare juris ^ quod femper 
coxxventia alfquid op^ri-idfebedt & pro ea defendienv 



juri5 ioterpretatio fit facienda. Itifuper inkoc.ca*, 
Cu id quod alias ftrtfii |uriseft|npneireartendeiidum ap*^, 
paret ex al. /jj.f- fff«ww.^ie^necadremfecit,riumftri-. 
fto jure paSa invalida alias dicantur ex prohibitione ju- 
i;4Sgentium, an vero exprohibitione Juris Civilis, eti- 
amii ponamus axm BERJLICHIO /. faciiius cootra iftam. 
Veniri^ id quod tamen fimpliciteir coticedere merito du- 
Sitamus: tufficit enimetiam contmbanc, quamvis dif- 
j9icilitt%yeniripo0e« iUxediejquod lex^^ 

ndam rationera negant , duos contraSus, unum 
principalem & alterum accefforium , & iJiumabsque 
noc fubiiftere poiTe , ftatuentes , quem In finem alie% 

eprum» Cum autem confenfus vendjtoris runc fic re« 
ftridus adiftamimodificationem , & paAa , qua» le-! 
gera dant contradui , huic inelTe dicantur §» j. /. 7. 
ff, de pABh non video curnonhoc loco unum tanrum 
contraftum individuum adefle diccndum fit. Textus 
pbftantes nil contra nos probant /. /.enim tannim dicijt 
contraidum vel es toto vel ez parte pado mutari poA^ 
hasc mutatio autem novani exigit con ventionem.& e^ 
l i. tanquam jure fingulari , contra juris regulasx /. 2. 
ff, eod, nullum argumentumadafioscafus valet, prout 
^lcganter id deducit, & l.i- iniquitatem oftendit P/- 
NELLUS d, /. quam tantam reputavir MATISNSUS L, 2. 
$ii.3,i$b.s.r€cpf,glqffa. u ft. 17. ut dixerit,fe contrarium judir 
^urnoi iri RegnoCafteJias^quia ibi textus jurisCivi* 
Ij^ non iit ieg^s fed utrefpoiuk prudentum, quatenus 
morali&«qua rationeducuntur,(ervarentur. NO^* 
lfC0STjdePriy*Crc\B^j^.2u^ ' ' ' ' 



> '$» XXI. 
Adllltlam iiilamplius regerimt. IVto argumento 
bbjiciuar,ftacutaqujq;eQre excendeQda,ubi rdtiodifpo- 
fi^tionis eftexpreila,noc autem 'mCo^/^.2j, faftum eire. 
Rerp.Hoction procedic coiuirajuscotnmuae & fortio- 
X^m juris ratipneai^qualein pro vetiditQremilirareipf^ 
jura agnpicuar , quQd non nili cum onere kmtox r6v^ * 
acceperitx/./. O&D. PAOCSjfX. t. /. Et itaadhuc falyi 
fuat raciones & furjdaraenta opinionis negativa?^ 

8. XXL 

Contrariorum^rgumjencorum debilitas mox pa- 
l^bit. - Ad Imutn eaim negatur confequentia ab op^ 
pigaor^tione boaoriim liletyitoris ad refervationetxi 

bypotbec^? iftre veadira# & ejus probatip ex k ^^r 

fumtacft nimis fubtilis, nec fecundum ea^qu» fepius 

di(Sa runr,proceditin omnibus cafibus. Ita quoadll^ 
diverfa fubeft rario* MOLL^KiiS eauidem c./.n.u. eanr 

<iemftatuic>ira ioquens. Taceo quod fi contrarU opimo ad' 
mkiemMn/flUMrum $fa , utn^npAUci bis^ terru deciferen^ 
tur. Om ^uim w« r^rum^^ immobiiid ^oc paa^ 

^ud^ntur ^ truJUntur ^ u^ intcgrimtpretium^ tanfiampt* 
funi^ creditam/fi^ Jifurk emtwpenesfe udtejnpusspmi^t . 
tHtn rettneat^ ionaautem. eadem pro pretw venditar enterim 
ex injlrumento coutra6ias oliligaia fi^i habeat , nen^ffkt pra- 
fe^o dtfficde emptort (f pofefori , tlla tpfa bona aliis quoque 
prierem b^pothecam cxtra jiidtcitim contraBam tgnorantibnsyin 
puUcia poftea^ ^anquam a nexu pignoris prorfiis libera^ obii^ 
pire^ creiiteres fmul & judice^ ipfos cireumucmre,. 
Verum .emmveroquisnon videt, eadem faciliratel^- 
di polTealiUm creditorera', etiamfi judiciaHter fada fit 
refervatio , fi inftrumenfum contraftus veladajudi- 
eialia noninfpicir,§; .eo4em modp eum fecure ggere. 
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fiprivatuiuinftrumentumemtionis&quicrantiasfuper 
pretiofolutofibi edi curar,cuni nunqua fere venditiore- 
rum immobilium»nifiiintvilioreSyCeiebittur,qux non 
mfcripturarcdigamr, nec faciIeemtor,criam rufticns, 
line judiciali quietanda & abdicatioiie Ogtte Qufttm^ 
unb ^er}(c()t/pretium folvar.ImoipfuRi venditorem a- 
dire & eum hac dereinterrogarepoteft,quodfi enim hic 
jus fuum refervarum occulter , illo contra interrogan- 
tem ob praerumtionem doli uti non porerir. Et ca-us 
funt plane diverfi, arque ex parre vendiroris accedir, 
contraria ratio aequiraris : Hinceandem,folam,&ada?- 
jqaatam rationem adeiTe rc^negamus>ut raceani,qu6d 
kenditas rationis nil operetur in fingularibus conrra 
jtis commaiiejifnaxiihe in odiofis» &ubtcontrarium ju* 
ris zrgumentVim obtb^fVidfupra t/. Onineotnnino 
dubium ceflTaret, fi Ofdinario Prec. Saxon, Annoicpg* no- 
virer compilara,publicata e^Tet, ibi enim tit.XLI. in pri- 
maclaffe fubn.s. ita dicitur : JDa^ rucf|tanfc(geS{auff5' 

flelbt/egfepaldc^Slni^cfcer XageicuOeiter / ireiinte«# 
ioegen feer 23erfa«ffer te^m ^auft i^m nur tte hvpo- 
thec ober ta« C^farnt()umb an ten.t^erlauffcfn ^xxM. 
vcr cberiiii4Miffh:(8cri(6tt)or i^e^aiten. 

SnpereftTcrtmm abexempIodeduflum.AftuniT 

cum ribomnibusaUcgarur,quod iiredte confidernnius, 
deprehendimus iilud tantum confiftere in nuda deli- 
beratione JCtorum, ita cnim MOLLERlis Ad d.Cwfiau 
n\s. Sed Qnimbus nonobfiantiiussn frofojitaqu4tftionjt«m^ 
irarimn uerins futo^ ^ itain cnri^i jwdnw L^fanfi mefi^d' 
Jknti conciitfum fM, in XA^fa crediterum Peiri Verkm. Cnm 
gnim tmtu ex Mis fr^tbttm quoddtm /itum fetre VertkenTttti* 
dUtffa^refinmA fibi bjpoihecM fr^rejiduo f reii^in infiru^ 
i -r nten^ 



mento lienditiones ^ex eoqus fuh /i^iHa publico Jttdicti ejtulo" 
ciyinqHO pr^dium Jttum erAt ^produclOyDomini A^ejfores Jitdi- 
cu Curidlu inteliigcrent contrxElum totum l>enditi'jnus , ^ /k 
bjfothuam quoqm i» eo coHfiitutam,fi$di€i fniffe infinuatumy 
U»Mmmi confemfuconcluferunty tfenditorem inrevenditA reU* 
fuis credUwikuf frsferendMm ejeiuiius sutem,Jiiliu folenni^ 
tMS jndicisiis mn intetn^emJfet^ji^otiecMmillijquod uon fohen^ 
du ejfet dekiter, aut dsfficulter futtem exigi pojfet^ huud quu^ 
qtutm profuturAm putahant, Obcinet hic, falvo iftius Cu- 
ria? refpedu, quod HAKTM, PlSTOR, L.IF. qv. ^r. »./7, 
moiiet, in judiciis, iii quibus plenius deliberandi fpa- 
tiuraiioafupereft,multaobiter traclari.Et abeo ailega- 
tus FAB. de MQJ^TBin Tr, de emt. vend, dicit ; ideo ias- 
pe errarj;notum enim eft,quam multsecaufas brevi tem^ 
porisfpai:io4»fc* vel $. dierum,in difiacuria decldun* 
tur. Cumque noftrsopinioaiaccedantJCtiWitteber* 
genfes & jencnfes nec non Domini Scabini Lipfien- 
ies,varios cafus in terminisita decidentes , 1?. . 
f//4f<>/, illa omninovcrioreftprapfumenda,quiaverius 
& magisintegrumeft judicium,quod multorum,quani. 
quod uaius auc aiterius £entenciacomprobatury&opio 
nionum varietate ftante ea eft fequenqa, qua^magis st- 
quitati coi>venir,& irigore difcedit. 1». BARBOSM Axiom. 

UXUJ.c. jg. Mx.L(f4' tonf. Excet. Demini THQMJSlhDiff 
de JureCmfuaudinis (fOifer^aneU. 

• * ■ $. XXIII. 
Nuncad feudatranfimus,ubi quaeftio movetur^an/;* feudu 4% 
Domini ve! agnatorum confenfus fit neceflarius ad h a n C r>omim con^ 
refervationem? Qitpad ipfum domiuum feudi &qua-y^«A'^y2f«tf* 
tenushejusfubeft pricjudicium , num Cc</(Biido ad eum^^^^* 
devcAuto^ iftud pretium reliduum folvere teneatur> & 
absque e jus comenfu, (i emtor pretium aon folvat, ad 

C a pignO' 
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Affirm.itur pignoris diftraSionem pervcnirl poffit &c. domiilr 
^w,//r;7///7>i<coiilenfumomnino requirimus^quamvis id neget BEK- 
•trxjudtcfum LiCHiusp. Lcifnci.44. Siquidem naturafcudi hac cft ut 
uh ep vafallus domino nocfere , & feudum ontrare nuUo itich' 
do queat^uiii ipdus confen(ttS acc^at^ idque propt^r 
proprietatem apiid eum remaneiitem s. v:vulte>^ 
fus de Fendis u L r. ». n. 4% Jam autem domini jus,quod 
habcr in feudoantevcnditionem, illud, proutrunc eft^' 
afficir , ergo ipfi inviro cirra juris auroriratem adimi 
Vel dererior reddi nequir. Nec confenfum in aliena- 
rionem darum, ad hanc refervatam hypothecam ex- 
tendere licetjquia ifte tantum rdpicit alienationeiti 
ris,VafalIi,non dommr, &ide9 de non cogitatisinim-' 
itie eft acci[>iendus, t<fnf. JLFAR&rruSad i. F.SS' t^* ^ 
iftio dlienatrbnem, qux hanc oppignoratibnemfeqtie- 
retur,uiverfam efle apriori conftat, 

' $. XXIV. • ' • • ' *. 
^alus cofi- ' AIiuderir,fi ipfi conrraftus emrionis venditionis 
(cnfitsl fcripturam redaflus, & pignus adjedum conrinenS 

dfFertnrV addira generali quaeftione^numinhanc.alie* 
nationcm confenrire velit ipfe quoque generatiter 
fnunT confenfttm dedarat^etiamfi in inveftitnra nuUani 
pignons refervati faciat mentionem; : quia generali^ 
Conferifbs errarri compreheridit ea qu« expreflfe funr an- 

lieXii,(Scracitus quoque fufficir, t)id, STRUVIUS in Synt, 
Jur. Itud, Afb.2. /. SlVlKDEND,4id J. Rin. iHCubr. 

Kuejfttomf. teud,^ Dijf. /i. §.7^. . Ira quoque nec in feudis mere hcr 

redirariis&alienabilibiisneceflarius erit. Add,2. F.4S. 
* "... lllujtr, 'Domtntis STR TKIUS $n Exam. ftnd. c. IV. \ql>.S3. Item 

' infrudibusfeudi;nerceptis V quippe qui habentnarra^ 
ram allodii WFNpENp.fJ.tu. ^erK Frudus/acienctt- 
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fttos. Item in feudo dommo vendito][cumtaliclaurula 

(9nf^VllLTfd.L9B.4^MrcAfinem. " ' ' 

. $. XXV. 

^ * •Confett(famaaremagtxatofumfc.emroris»(damad^;y4/<ir4M 
agnatos vendirorjs,poftquam in alienationem zow^tn-confenfusim 
ferunr,nilampliusfpe(Sat) hic excludimus,quianon nifi/''^^"'*^»' 
quoriesiprorumintereftjrequiritur; & idcoetiamquo- 
ad ipfos&alios impune negligitur & nihilominusipfe 
emtorejusque hercdes>;sp/; STRTKUtXAm» J, T\ c.XlX. 
fu.%.(^9. &agnatiiftud debitumfolyeretenenrury ar- 

3ne a^qne ac alii poifefrores a&jonehypothecaria ad dra* 
encbmcreditori pofleffionem conveniri pofliintjemf* 
loris qcioque creditores bj^thecarii venditori erunt 
pbftponendi. conf. CJRPZ. L. IV. re/p, iS- blkhCH. c.L . 

XXVI. 

• ' Uludadhuc dubiumreftat,num quoadhoseffeftus-^^'"' ^^'^ 
Dominiconlenlusneceflario adhiberi debeat ? Nega-"'j"^^/^''^' 
tur. QuainviSenimc.y/tf2,F.AC.ji.4^/.i^. ^^^^^^^^^ u!ld'J!!^ 
domini absque diftinflibrie cafnum' requirat. ^^''f^^j.MiOf 
ZlCHt.Tr.d.friT>sUg. Cred.c4f.IV. Ecc/.j,n.2^j. txearatiO'&'ff4iMm 
ne, guoidiUeiitdefubftantia opprgnoratiom*s , cmr-d- pojftjjbrem 
tiom aliam addrt A^/tTik/. flSTOR L. I.ftf, 31. exfxpius a/quicreS- 
citata /. /. defumtam ; attamen oppignorationem {impVi-toref. 
cem feu ordinariam, a Vafallo feudum jam fuo nomine 
pollidente faftam , a noftra refervatahyporheca etiam 
in feudo differre , necab una ad alteram concluden- 
dum effe, ipfe CARFZOVIUS confitetur L.IV.iLsff.2i^ 
dum ibi pppignorationem ftudi iine confenfu agna^ 
torum, vei fimultane^ inVieflitommnonvalere afSr'* 
niat iilud autem m nbftfo cafu^nquaim (^ciali nbn 
procedere dicit , <5c hinc quamvis oppignoratio feu- 
di iiae.confenru Domini uon conliftat. z.f.ss^ nihiia- 

C % mmus 
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oiinus h«c refervata hypathecaem valida^&ifta legis 
dirpolirio adhunc rpeciai^m cafiim cninimd crahenda* 
Ratio quoque.cur domihi confenfus aUsis eftneceflari- 

us,ne fcilicec ipli nocearur, h. 1. ceflat, itaut falvo jure 
domiui emtor vel ejus rucceffbr aftione. hypothecar 
ria a vendirore coriveniri pofTit,ad confequenaam feu- 
di pofleflionem,donec ipfi ex fruftibus vel aliunde fa- 
tisnat. Iplavero diftradio pjgnoris linvita domioo 
fieri nequit^niflaliicreditores^Quibusfeudun^Cum con« 
fenfu domiai oppignoratum ettiiUam urgeant» ubida- 
mino non nocebit^ quisnam ex creditoribus alteri prasr 
feratur. conf. OBj>. PROC. sjx. /«. 4u §. beSgteic^erix. 

Ipfi creditores autem vel generalem anteriorera vel 
fpecialem pofteriorem , cum confenfu domini impe- 
tratam hyporhccam habenres plusjuris in feudohaoe- 
reAoapoilUat^quaxfi ipfe emror iubui];^«Ziw^^Mip« 

&XXVIL 

KMmrffer- Progredimurad quseftiojiem^/^uandb&niiQiaiite 
^^A'^ vel poft nraditioaem, vej in ipfo traditionis aiftu referva* 
% tio neri queat?Ineofcre omncs Dd. confentiunt,<5[uoa 

fmftft^f poft rranslarionem dominii faftampignusin prajjudi- 
cium credirorum anteriorum refervan nequeat, quia 
hi rnox rranslato dominio jus quacfirum in re habent, 
jcui nec venditor nec emtor aUquid detrabere poterit. 
^ec videndum quomodo contrarium polfit ftatuere 
SttUCH, Tr. de Dejcoct.P.uit.n.6. ia.eo catu»quo pofttra* 
ditidn^m demum iuftrumentum emtidhis veaditioni^ 
i:onficitur cuni claufula refervatse hypothec^e, uti eum 
aUegat ab eo diflenriens berlich, pj. ConcL 64, «. 42, 
conf.%7. fupra nili ponamus',; ad lubftanriam conrra- 
dlus vi convenrionis fcripruram requiri,vel anre con- 

tra&Mm pgr&^m i^ie futiyras veuditionis Xi^biifCiW- 
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Un TraAatm craditionem nudam efle £idam , tund 
enim doniiniumnondum efttranslarumycumflneani" 
mo illud rransferendi / & ritulo habili non tranfeaf. 
Non folum aurem hxc procedunr. quoad credirores 
anreriores, fed etiam poftcriores meliorcm hypothe- 
cam , publicam fc, vet in Saxonia jndicialem haben- 
tes. Nec rerrius poflelTor ibi aftione hypothecariate- 
nebitur, nifi jadicialisconfenrusacccflTerit, 5c quicquid 
alias ad.oppignorationem re(}uiritur, ^« / quoque eric 
neceflarium;omnesenim raciones,quasfuprn ad fufti^ 
nendam exrrajudicialemrefervationcai adcluximas^cef 
fanr f & impurer fibi vendiror quod non mclius fibi pi'0-' 

fpexcrir. v. /. 20J. f. de R. /. (f/. I. C dt FmCHs. OKD. Prt. 

"MAgieb. d, i, expreflTe ita loquitur : SJefc^er auff fcfnen 
t)erfaufften ©utl)e fen Cefjn cfcer Grbe/ el)e er bem 
^auffer beflen ^iijenttiumb unbCeljn ©erfd&tHd^fiber^ 
etgnet unb :autfgelajfen / if)m e(n beflanbigeS Unter^ 
pfanb ttjegen be^ (jmteritelHaen ^auff^^elbetf/cberbie 

goflfefl^unbben (St9entt)umbsarbarati/f0fi»rtSliifiiii8« 
ttf C6nrraasi.t)ordeba(tett/?c. & okd. friceff:sMx.€j. 
ira haber: tttiMIS^m bet) fbl(^ett f^auffe atiffbm 
0utf)e / ef)e ers bcm ft\iuffer rradiret unb einriumetjc- 

proinde quoad jus noftrum Magdeburgicum& Saxo- 
nicum nullum dubium remanet , 5c dum hoc seque 
acillud dominium non nifi pcr judicfalera abdicatio- 
nem trdnsferri permittir, in aprico quoque erir fub 
tradirionem okd^ Proc. Sax. inreiltgi non privaftia^ at* 
que nudam fed judicialem iftam refignarionem* 
' S. XXVHI- * 

Veriiat quahda Dd/haifc' rdfiArv^tToneth vel ante ntmimitt 
rraditionem, vel in ipfo traditionis adu rcftefieri ix- trMditwnem 
.CUUt, Vid.lliufir. Dn. STRXKIllS dejCC.Sea. c.p. §,24. (^mij^fotrd' 
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TftU Credtt. C. II^ m. i. 41. ZI^GL, ad d. itrd^ W^. ^h^ er^ 

«auffir ^sdiXH pofterius adhuc dubium vide- 
tur, quoad jus prxlationis quo alias anterioribushy- 
pothecariis emtoris prxferrur, fi longe ante tradirio- 
nis adum conrradhis fuerir perfedtus, & de pretio ii- 
jtdfioMf^uMGs fimplicirer habita. Ex hac ratione, quod eo cafii 
^ifa^ res vendiu moxppft pure concrafiam&perfeftainem* 
nQoem. eiptori 4ei>e4rur, 8l eo ipfo. ia ejus bonis fir, 
atque ficuti poftea oppignorari pofeft ita quoque 
iuo priori bypotheca generati comprehendatur & ea 
.aificiatur , « cx inde. creditorum juri qu^firo nifde- 
rrahi, nec ha^c refervatio pars courradus & fides fub 
conditione habita diciqueatnifi emtor & vcnditor ini- 
tio vel in fine contraftus vel mox poft contraftuinde 
ignore conveniant, Erin ORD. Proce/j^Sax. di^ltnr cAip 
ilbbf^^l^tn j£auff/ubi diaio.al^bal^/squi pollea^ 
Jarin ovocatak^y/^^Mi^Mtfw^j^viderur fignificare in iq.-^ 
gr^ffa coniraaus» vel aote eym f vel l|arim poft>ficutt 
alias in pafiis contra£tui adjedis a JCtis in /. de 

p49u.Li$,C.eod,Ls,C.decodiI, ediBJ.n. C d. ujuris expo- 
.nitur. co?3f. Exceli. Dn.BODlNl Dtfp. de eo puod m coni-^ 

jienti C4p' h quam exphcationem aliquatenus confir* 
marcvidetur fubfequens particula,bf9» M^jus.adhpf 
,dubiunv ex OfiP, Froc.Msgd.d. §. j^ fumi poteft prg- 

-Pl«r vijrba; fofoaanfana^ M^^^ ' 
/ • . . XXIX. • .; * 

R.itioMerde' Nihilominus quia hypoth^ca nuda conventione 

fidejfdi ' COnftitJli poteft & h. I. juxta /.2.ff. de rebus corum, ibam 
vim 5c prxlationem exinde maxime haber, quod curo 
.itfpminip pig/ius fiipul ftt ^gu^%ip.h.e. ^mtQ^ aiiteif 
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* -^ori fi^t dominuSy quam quod vendiror fimul hnb^-jf 
pignMS , & ita magis ad traaslationem dominii quam 
ipfumconrraftum lirlrerpiciendumjiaudabfurdumeft, 

2uod vendicor^qui pro pretio refidao rem veudica Qua- 
pignas recinere poceftA juredominil^nanidiu iilud 
pen«s eum eft^aliisGreditoribus pr»fertur , imd rent 
ipfam Viudicare poteftiin ipradQminiirranslatione ab 
Imo ppivilegio (ub conditione referVatse hypotheca? 
rccedens,hac fibi profpiciat 5c fruarur. Hinc in ipfo rra- 
. dirionis adlu hypothecam valide retineri ftatuimus, 
Nec oppignorario rei.aiiena?, (juamvis oppignoranti 
debeatur>inpr^judicium priorisdomini ampfiusvale- 
bit > quam quarenus oppignoraaspofteadominus^ual 
fa Aiiis* £t i{uia didio^ii» i^iHemtt ^ variashabet inter« 
precationes, ideo lemper profubflraramntem tntzo» 

Cipienda vid« Esritt, nn. BBDINFS JLl^ B^A9iBQS^ 
Axiom, Ljx. c. 4p,4xhm, f. noftramque explicationem ip(a 
lex verbis mox (ubfequcnribus el)e tXi bem^iuffirC 
tradirft > fuppeditavit. Quod vero atcinet Ord. iMagd, 
nocandum eft^ibiduos haberi cafus,quorumunuscon* 
linet refervationem hypoihecaBf alcer retervationem 
poiTef&oni^ i& dominii ; ad hunc percinent verbHf 
^ fl)rt Allf«tl0 M contraa^/prior aytem yerbis iin- 

tecedentibus,fbe ^ ^Hit bfffcn Stacnt^umb 

unb Cebn gertc^rtld) iiberefgnet unba«ft«l«fl»n<i&me(n 
bejtanWgeS Unterpfanb we^cn be^ f)(nterjteWgen ^auff» 

©elbe^ t^crbebolteu / ex primirur. Id quodnon folum 
particula disjundivafub(equens,cber/ied &; $. 2. ante* 
' pedens fuadet,ubidicitur,4Uod fi res vendita absque 
refervatione cradaturjni ptariacionis ceflcc; etgOiargur 
mencoaconcrariodeAimt^yCndiciocom ferervacioao 
fada pra^rogafivom i^inKlir» £c dooi ia $.5» voca* 
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buto\ Dominium , opponiSilfnr verba bci) tettt^rtUfe/ 
arque diSioni, Hjpotbccy vocabuluii)>/r4i^>^/^;i^reiponde^ 
ad duos calusS.;. refpicitur, 

§. XXX* 

Ckteram fiaittbypotheca vcrbis.gencr5iiilras, »• 
^iwf'*^ definiris, &impropriis €onftituitur/.i.$./;»./.y«i/^/; 

/j^ /^/gw. iV£^ WJl ///. m. /. )r. i. MERLTN; Dee. fo. n. ip^ 

20. ita h. 1. ejusmodi verba fufficiunt e.!g. fcKCH 

looo.Oulten auffnUiaufe f?c^enHeikn. item: a*^a«» 
be fevner nit^te an Deni J^aufc alg i oo. (Sulfcen riicf ftan^ 

jtauf^elb JU prsBtendiren-/ necpr^cifereferva- 
tionis 5c hypothecar meiuiofieri debet.Et ita aecipien-* 
4i fuot Dd. qoando di cunt » quod vcAditor de ^xfreji iy* 
Mbet^ fibi profpicere & nmmsUim tVBtk refervMf dc- 
Bea^ MjiRTiN. e.ln. PHJliPP. adt^ee.^. pr. Num au- 
tem verbis oreprolatis,an veroScripturafiat pignoriSF 
rerervatio, nilintereft. 

' • §. xxxr. " • • 

ReferPMte Videamns nunc quid operetur?Multum refert,aB 
ijxcprobdtjt-rts vendrta emtoris fada»an veroiti dominio vendiro-^ 
demejfebj' f{i matrferity facpiusque de eo lis moverur ^ qirialio»' 

eoiaftat j nifm fides de pretio habita nec he* Quc)d 
demmim jgj^^ vciKlitor rerti tradiderit in fecuriratefn pretii 
er^mtaium fjypQ^j^ecam refervaverifjfidem eflc habitam apparet/ 
& doniinium translarum , unde vendirori rei vindica- 
rioncm eflc d€negandam7<5c ira judicatum redie aflcrir 
MEyiM, F. IK Dec. 2S0. conf. HJuftr. Dominfu STRTKIUS 

de c. c. s,IL C.9' §. 2.^» £t magis certum eft,quod periCu»' 
Ilirnreiven<lirsc& oppi^orata? ademtofemfpe6lct.#* 
/. 2\. $. /. f\ depgnj. 6^fip.Cidefign*^. Qonf. SftCiqlbtbUXP 
^df^ ^MCt^OVtm. <y «F//. % 4. MUDMUS de Ptg?i^ ^ 
H^.i\i\>ii\jix.deVeff^eauPign.(fHjf9tb^' 
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8. XXXfL 

Ulteriushacc refervatio producit jusreale ^ignorisOper^tupJni 

rebiu eorumqm fubiut. Ratio enimquaem 4 /. Aobjicir''^^^*^* ^ 
iair I. <. /6». lc. quodcum dominio pignus qu^rarur^e^^T^^^^'^*" 
herah's eil , 3c in mJnore tantum limirara. Afficit auteni^ 

Jpecialirer rem venditam,&; cjus acccfTiones;/. i. §. 2. 

ij. /. 2^, §. i.ff de ptgn, /. j. C. in cjmbus caufis ptgn. hlEVlU$ 
P. yilU dtc. 214, BK Ui\NEM. ad, A K^.f, de pign, quare in folo 
vendito,5c vendirori oppignoraro,cxftru(Sadomus eir 
dem quoque eilpbligara v, l, i6. §. 2,ff. de pign. Lyp.BA^ 
P UIX.de eadcm matena Cap^. HOJFFMANN. dejurererum tMr 

4fivid,CJjlfeff.j,4p6.j. Ecdntrario reliquabonanona^ 
ficir»A qdamvis exipreSk conventione in iis hypothe* 
ca conftitui queat in majorem fecuritatem pretii refi*» 

dui, id tamen cum folennirare legnli h. e. confenfu ju- 
dicis in re immobili jure Sax. ficri deber,ncc fdem ju$ 
praflarionis vendirori competit,nec pafto conrrahen* 
(ium hoc e£Bci|poreft. Hinc cum quidam venditoir. 
I re vendtta recederet & aliam rem fubftirui ac in 
eam hypothecam antea inre vendira refervatam judi^ 
cialiter transferri curaretynuliam habebat prioritatem; 
qnam ^ die iftius judicialiterfada: oppignorvtionls, ex 
Sententia Dominorum Scab. Lipl. Jan.idp^. if^^itUt^ 

f(^dif4)m Concurs )u ®rimm(t 

§. XXXIIL 

Qnum autem juxra /. z^.jf. de no.xa/. a5i. pignus nu!- jyg^ 
himfit/fa; e. incitileycuius pefffecutio negatur^nec dnef^rh^d^ 
jttdicis autorirata pouelSoiiem pignorr adipifci iiceat£F«]ivi:«i^. 
/. j. e.de pJgn. hinc vendifori quojjue conceaendf {vmtummmik cf 
remedia,qu!bus jus fuum' perfleq[tti j^fflr. Ciomp^eett tV^^pe^ 
jpx ho c i ure reali uttle intordiftum Saivtanum w. MEK^^^^h 
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LJhl. ai Tr, dePign, Hyp. Dec, S. Rot, Ront. 72. er adio 
hypothecaria f.quafiServiana §. 7« J* de -^f/.Quatenus il- 
lud oblinear , & quando id eljgere fit con&kius ind^ 
llnfir. Dff, STRTK dt J^.F. SeS* Urm.t* Stf«faaii€ 9Qtem non 
fohim ipfe ▼endieor f (ed etiam ^us fliceefibr tmiver- 
falis aeque ac fingularis 4, Lfn, C. di iered. tf 'Und. 
tam contra morofum emtorem,rem venditam poffi- 
dencem, quam adverfus rertium pofleflbrcra^/.y. ^ 
i,i6.%,i.ff,deftgn,(^ hyp.rcAc inftituic>etiamfi ille non- 
dtim fit excuuus /.i-f. C eod,(f Nov, iw. conf. STRTlCcJ* 

BERUCH, P. C J^».^7- CMBZ, P,2. Ctf-X l^-tf X^* //« 
Re/p. 72, SCmBU>^.^idi.6.J.d^ia$^^QMX^^ XBi^ 

ifien Juri Saxonico Eleftorali xm%\% con venit propter 
ORD. PROC. SjiX. Tu. XLiV. %. ®^np obltij^t vcroa enim 
ibi ita fe habent uf de praedio fpecialiter oppigaorato 
fintaccipiendaj ligetobfervanciajdilgrepec* . . . 

& venMter Hifce r^mediis venditof j^oii^qiiitur r^i veiidita; 
confequitur pofleflionem, ivi. l^6$.ff.d^ etd^, Uio.ff, defign. Qoalii^ 
foffej^onm. bapc fit & xpas. naoi commq^a ea ad ^redii orem per« 
vcniant,de eo vid BALpum.d. Tr.Cjs- & ex his non ult i- 
mum locum occupar jus retentionis propter alia de- 
bita vendirori competens a, /. unX.EtiamoiCbirogr.deb^ 
Tandem ad ipfam rei veiidiia? & oppignpratji diilrji<> 
Aionem fit progreflus.Qiiomodo hic fit procedendumi 
iAtT(hTii^ntP4»0dTie.ff,(SC.dediiftr.pign. & dcJureSax. 
€cnfJBxt0l. Dm.HBHCf0 Tr.Synope.B4nd.$9d*iit^ vldetameil 
4M9^.de ft^do fupra S. z6. di<^a ftint. . . . 
• . • • §. XXXV. . • 

Prster hypo- Ut plurimum tuni: fir concurfus creditorum , ubi 
thecAmbA- vjenditojr navum (^ommodttm.ex ftta re^vatiooe 
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fenrit I ic/ jus iin^larepraslationis qMd ipil iinehoc//''c/^//<^ 
ba^ non competit. Fundimenrum linjus praBro-^ 
gativacK inteadiaispatet. Venditftr (fc, iit tali 'c^^^yp^^j^'^- 
fu vel non vendidiflct nifi ci , qui parafam folviffer V^-^*^^^'^ 
cuniam, vel fidcmnon habuiflec,nili hac J^cfervafahy-^^J^**'^ 
porheca frctus,&ira dominiumadcmtorcmnontran- 
liit nifi cum oncre hyporhecas, dumqueha^c rcmaiH^ 
ciriantequam ad emrorem pcrvenir^fainc nec ipfe em^ 
tor nec alius ab eo plus juris habere poteft, auara iil 
ipfum efttranslatum : aaeo,utfecundum ftriSam ju-» 
ris rationem rcs vcndita quarenus cam hyporhcca iiffi- 
cit, in tributum h. c. diftributioncm venire non debeat, 
4, 1. /. §. I7'ff^ detrihut, act, /. j". C, qui pot, 'tn f ign, unde 
tah vendirori quafijusfeparationis rribuir brunnem* 
dfConturf Cridu. €,F.§jj, Ex hirce amplius ftttit,duod 
nulhiscreditonim venditori 'pnieftrri poffit, nifi qui 
jusinhrevendira antehanc refervsifionetnhabuiryvel 
fingulari privilcgio gauder, vid. ORD. PROCESS. SAX. A 

Slnfang6 mit ttm Onere unb i^ttxm uberf cmmen/ba§ 
iiUm 23erf4uffcr t»erpfan6et fepn fclte / fcabero au(9 
Uin anbmrM@d>u(bner«®Iaubiaer/ tjorbem Ser^ 
f teffirr MtMbiflcr "SM^ rtiKg dln^ rrlAngm 

Ur autem co mchus confter^auo nam loco vcndiror ^mque 
firponendus, repeterc llcear V,cjaffes creditores gene-cowmumfc/ 
raks , Cnam fpccialirer clafles dici folenr ii numeri, qui- ^^^pf (^rcM- 
bUS credirorescerri;concurrus in fcnrenria defignatio-^W-'^'- 
nii iflccr djfttfigvaiicnr>ttbj Od» ad primamdairemi^ ^ 

D 3 rcfc- 
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ff feninr eos, qui esp* domioiOt yeliitiltratef uUici , vel 

. . alia caula fmgulare jus praciatiofiishabenranteomnes 
reliquas clafles ad lecundamillos, quibushypotheca 
cum perfonali privilegio comperir, ad rerriam fimpli- 
ces hypothpcarios , aid^u^tam perfoaalic^ fiancun» 

f)riyileg!aco$ p ^ ad ;ulrimfim denique chirographario^ 
; iin^pUce; creditores. Ecfi aliquatenus tantum in^ 
^^y^^^^^^; auirimus m r^itionem, & coan^xionem bujus ordmif 
fothec4 9'-^^ ^'^^ claffis alreri anteferarur jmox ex an»- 

rea diftis apparet,yendi;o>:eqi npftr|^m in priijiia cJaiTe 
locuiji pbtitt^;:^. ' , ' * 

- , $. xxxv;tt , . \ 

HAfiqhtgmf InterlimpUc^eaimhypothecarios referrinequi^ 
venditor^ quia pr9t(exhypo(bjpcam.habetpri^^ 
iit om nibus ^nteferatur. Nec ad (ekundam clafletn vop 

candu3eft, ipfius euim privilegiumnon cft perfonalc, 
quia,fiveraulier fivealia perfona vendiderit,illudnpa 
Babct^nifirefervaverithypojthecam/cdjuriireaJi&cau- 
fo? datum,atque bioc r^ale^A ad perlQnam.veBditpris 
ejii^sq; conditionemnonrepri^pm^quod peribnalibin^ 
i^mo prflBfer^^duos» *In privilegiis.enim cpncurrentjr 
bus videndumiCujuscaufa fit potior; quis vero dubi<» 
tabir venditoris caufam effe potiorem , qui dominium 
fuum non nifi cum hoc oncre tradidit, i^ec reip ven- 
didit 9 nifi hac refervatione fretus ? TaJis ejl y qui 





1 • 







gaiitde jurequ2erei^do>Spita,de|i|crocaptai|da Praer 

rcrea , etiaml] de praerbgativarealiumprivilegiorum 
x:onrraqu:evisperfonaIia affirmandanon elTemps folli 
^/fi^x^c t^iD^n purj^l/sprf ^erfi dpbf a V, ijlm .vid?mi|s, 

Qgpda 
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(Juadli vero utrumqiieiin eorum concurfu tolleremus, 

quia privilegiatus contra aque privilegiatum fuoprl- 

Tiieglo noA uritur, iw^; /• uU,ff:,qnt pot. inptgu.(i L 12^ 

€. nd. N0V. ph €. 0] vendjtoris hypotheca in re vendita 

prior eflar omnina omnibus hyporhecis ab-emrore . . 

vel ejus (uccefTore conftitutis , auf eorum credtrori- 

bus a lege conceflis. Imo hx rem venditam, quatenus 

hac refervara hyporheca onerata eftjnunquam affece- 

runt,& hinc folumperfonaleprivilegiumiftamprxro» 

^arivaili haud ^ofkt operari. Merito igitur venditor fe^ 

cundasciaffi, &perconfequenriatxi^etiaitifequenribu$ 

prasponinir, quamfenfenriam confirmat OJtA BKOC. 

MAGiy, (f SJX. cc. U. DifCemit LAiiTEi^BJcmusrja*rit.o^iM^^ 

ff^ de prfbtL credit.orum p, m. sS7. ubi tali venditori , & d^rerhdehn 

aui ad rem emendam pecuniam mutuo deditcum pa-/*'^*'' . 
;o pignjpris , candcm rribuens prioritatem , ufrum-* 
quti^inrer perfonaliter* Jjjrjvifegiafos ad fecundam 
cUfLcm refeft.' Vcrum ({oasftionem de *cafu irt d:A 
fi t!. ^ui potkri^^-m fi^w. e:it^retfb iVttafiSm relin-i 
qucnfes , urgemtry hbn fofum ea , quae' aiitea di^ri 
mus', fed etiam nororiam differentiam inter hanc ab 
emtore conftituram& noftramd venditoreantetrans- 
feionemdominii refervatara hypothec^m;* Nonenirtt 
eaildem fed majoretn ih h^c eiTe rationem & catilarti 
px^selaf rOfiis apparfef diim hs!cip(aln(i translarionem^fid 
atcquffiriooeM doMifff? ^ffictt , ilTa vei^ tanfum iretn 
acquifiVam : ^lta Ccjnditio eue debet dofnrni pignus 
fibi r(?fervanris,nnrequam josproprietatis cum hoc o- 
nere transferr in emtorem, 6c alia crediforis mutuan* 
fis in re a debirore emta , nulium jus inea habenris. 
€ikf. hOiau&'iM&ffA:d, lUi: z^ m/L%^ny £f huC 
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t^umtstif quoque pertinet opmSissx^m yendtrar fl hujug ve&r^^ 
b;p9tb^M vacip hypQrheqaBaotiahreriori fir pr«ferendus,id quoi 

f^^f^^^j negar ?4KLAOOR. Rerkm quotid. L. /. c. SALICET in ij^ 

f/IZZI^ V*' f ''''''' f'^''^ y^^^^'^ '^-i^ ^ ^ veruttk 

' XXXVIII. 

jfmtmmm tiicnbHlubfiftendum eft, fed quia in priraacIalTe 
jfrimd€lajff plures credirores cbncurriinr, deeorum prarogativa 
fi^£f§iu- refpeftu vendiroris noftrifollicirieiredebemus. Utde 
iis raceam qui rem apud debitorem exiftentcra. viadicar, 
jkTirmySnMMirre po0unt ) priopa qua^ftio fir de.fumribus in commu* 
immUudtcmxi^ uriljrarem omnium cr^diroritfii neceffirja IbAisit 
comnrfiuf^)^yj^\(^ pr^feranruc ? Hosaare.onmiadeducendos& 
' pgftea demum bot^orum calculum faciendum eiTe, ar^. 

guir / ^ $. I. jf. fn. regumd. L »2. C. d.jurc de Itb. & eum, 
mii fiimrus neceflario fecit/empcr praccedere juber//. 
ffdefofifh maxime quoad expenlas judiciales ob procelt 
i\m concurfus faciendas €tmf. qkd. pkoc, uagd.u 
jTi^^x.Erquoridiana obieicvanria, eriam ia Saxonia, te« 
^rur,ur hi faairos ia fencenria defignadottismox. prU 
fmo jocapooaMryprour incafu^ubi duranre conciirfu s 
profciru frumcntum feminarium quis fubminiftrave- 
rarjudicabarur aDominis ScabinisLipf. M. Aug. 1702. 

(n !^oxi% Srancfeng Concurs an bm Slmtmana S4i 

^iefenburg. Ita ramen hi.fumrus pra^rogajtivam 
bear,ori(|uando bonadebir6r6adiatisfiM:iendtt0i amnl« 
pwcrediroribno n fufficiunc^onante diftributioneni 
roti maflb^ fed ifta fafia ii$ tantum derrahantur, qui- 
t U5 farisfir , (jiMB limirariti ipfi. qvioque (enrenti» defi* 

. gua* 
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Siarionfs hocrDodoinferirunlbafern abcrbc5(5c^u(b^ 

^vi%mamt tlnwtrnj mir tett«*Jfttf«nMi> (brc 

58( jaf)(ung rr (angen/pro rar a aefftroet c^^^^^A ^^"^ 

AWC?/)* dJ,§.7* Hinc cum niilKbi,exccpfion6ni vendi- 
tori ex refervara hyporheca compctcre , reperiatujc, 
«Uaadfpffnii ha?c omnia procedere CQncludip;ius. 

Priieeer ho^ fumtus ihprinisl cfaflkfocum nabenf/iHpM^ /j^ 
ithp(iiifaft iti flinuy debitoffl fiAee , quibu$ ^e Jure Ci- nernjMtea^ 
Vlli prttro^ri^ifit iconc^cfere tioti SubitahiXxf aXi^^tMprrfe' 

45'i.u^L4S f ciefeiigld/. Lfin, Cj.jure delib, l.U §. fikM^mm'. 

l. Fs/cidism licer cnim hanc ex jure divino ilon dedu- 

CamUS cum* RODERICO in Tr. de Concurjh. P. f. ^r/. J.ffj. 

neiiirare' pubirc^ tamen niritur^ ne mortuorum cada^ 
meA mmctnt mfepuka; fbeceane^aeitmque cittrutn^ 
p^jiietf!h<m rdteiotte arguef piefare.quimis omnibitf 
pri^ani'aixt(fHrtf AlhriftajtiKrs faridd^^irjcitebecprc^ 
ut m hartrm rmpfenfenfm praelatione religlonem iiirtt* 
manl elTe rationem dicir Papinianus in d. /. 43- ^^^* 
/.i. C. d,primfpiio conf. MERLINUS d: Tr. L. ir. q^. i/. n. jj. 
mMUS ACOSTA Reg. II, dwpl. U VJVlpBRjfNUS de Pn-vii. 

C/tdLdf;i.. Atodexpreffediljnmlt juris rari- i^ondeim^ 

otiem , ipidd liatt nifir cum brfere in booii? deliitof i$ fir, ^^dihur- 

neHs Aon hekitr refeevaro pignoif teantuni>,1%fd'etiabi 
aliisr adhuc poflponunrur, Er idem de Saxonia diceri- 

dtmi yid. ORD. PKOC. SJX. r. /. §, 9\<VS)^ t(efet1; qtiod ^Xat^^ 

^piim creditores in prima claffe pofiti fecundum ordi-»M, 
Mm-/^in4i^0rdbiatiaMTecenfcmiir^ libi invi^ 

^•f £ fiMt 
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0ona/-^a^tn n. hifce: t)a§ ber a5cgal)(un« ^albev 
b(e Drbuung / wfe bie ©(aubfger <n ter neuen ©e^ 
r(dE)t«''Dr&nun3 Der 9le(t)e na(|) erjet)fet werbeil/ in|» 

• $. 

' S^dejtn diflf^enrmm Juris Civili$ »MagdebuK£;ic^ 
0k$af Qnipi iioraredebeitnu$ circa qu^^ftion^^^uinE' 
(Sus quoiad rribiita realiaprioremlocumbbcinear? 

fcerefervatara hypothecaoi Jure communijpoflpoiien* 
dam efre,re(fte afTeritur,! nam non perfonis (ed rebus in- 
dicuntur /, i. C ^nonts. ita ut ipfa res ad ea pr^eftand* 
. iir oblig^ta il I. Cp i^quiifu cAfifis pign, nec caip perlpna 
guam ipla res ob ceiiarioiiem conveniatur juitfa^^.j^ 
4€ f^k^. d '^^ig. ^ ab eoiOtii polfider ^ .eriabfi ad re- 
liquuin ac$ alienuip defui^ai. rplvenduiii^on iir otiU- 

gatus , perarur/, 2, C, de Mnndwii. fmo in / f. C^fi fr§ptcr 
fiMiCMpenfit, dicitur,ob tributorum ccfrationem fafiam 
ycnditionem revocari nonpoflc acredicorejuspignpr 
ris in ifta re pneteadenre, quia pocior eft ca^fa trihu- 
torun^ , & his priore loco omnia boiv^ celbntis fuut 
pUi|^t9* QUta |i«c lex aliud dicit, q^anCqupd iifcus 
ratione tributoruni pra^poiieiidu;' fit pmnjpu$!hypo- 
fhe^ariis eriam anteriofibusl Necob^at^qupdvendi- 
roris hypotheca aliis quoque etiam anterioribus pras- 
ferarur a, /./. C qui potieres in pign. & privilcgiata litob 
^d , quod non nift cum on^re in boni^ iir> uti fa^pius 
.^idum; Namiifcoquoquenonnuda hypotheciiiefijvis 
pnelationti ei cph^srens competit,^ utriusqy^.taip 
fifci quaico VenditOris privilegi um cpnfiilpraniiis^in 
ucilir^teiq priyar^isA ^rifiamjuri^ r^^^^^ip^if^ \^ 
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utiliratem piiblicam^qua^ fiilTHna ratio eft, deprcben* 
dimus privilegii caufam,exqua privilegia debentallH 

' • : %. XLI. 

A jtire Civili autem recedit ObJ>. ProC. kijgd^ qua?jv^4»>^ 
rk,XLtX/c/aj:i. poftquam* tn*f . }. huic refervationijicer^ 
praEfrogativahi conceflit,in $. 14. fbbfequenrilributis fo-^ 
cum-anignat. Ec eodem modo in Saxonia vtfndltor 
locum habet priorem,^gU3mtributa, vid. ORD. PROC.^f^^^ 
SJX. d. /.-^i.fo^y/.yir^r^Sr^.dubiumquecircahancthefm*^ 
orrum , compofuit Eledor SaXooiae in DecLXlli, cU-. 
ftinguefndointer retarda^.quias ante vel ppft hypotke- 
cam eiicVeverQft t* Qua?vis ehim debi(a^()iMB non affece^' 
niht; ifiitequam veii3it6rfiblre(eryayir hypodhccain# 
prius folvefida "erunt. Cp»f. PHUIPP. sd i Dac. BltS.^* . 
Chf.2.n.i6. Nec obftat,quod in</. Or</.venditor in ordi- 
ne verborum prior fit, & creditohbus fecundum or- 
dihem,quorecenlentur,fatisfieri debeat , juxta ca quag 
(lipra didafunt :^rono(lraenim'opinione militac^i^ 
ih^ £i?quitas,&.lejc pofterior itaecitexpIipaiidayUta^ 
furditas evitetur» quae pmniito adffletj i^yendjcprin 
hoc folo , quod ejiis hypotheca rem affecerit , ante- • 
quam in emtoris bona tranfiit, fundamentum praela- . 
tionis quaerens , eandem rationem in aiiis agnofcere 
jiollet. Hinc ad conciliandam antiQomiam qicere 
'ceajtiquod Ordinatio |^roceiCpQfi eos,qui jure dpmiiii 
rem apud debitori^m exiftenteni vindipare.polQin^^ 
nar ordmeai.eorum^qui ex jurejiqri)othec«iiiiea/]u^m 
debitoir rem acaulftvit, competentis^ emtoritcredjta- 
ribus praeferri aebent,5cficuti prior reguJa ita & haec 
irariis caiibus ftt iUuftr^ra^idQoque in uno^ordine ven- 

* * E ii . .\ ditor 

m 
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^itorfibi hypotheam refervans&!S,qui anterio^m cx*» 
►reflam hyporhecam in eadem re habuir , comprehen- 
lantur.Huc quoque fpe<Elantea,qu3E in anteccdentibus 
pailim de praslacione vendicori competente didlarunr» 

$. XLIL . • , 

Nttm h^jui Sed num venditqr tx reCervata hypodiQca juce 
prMhfumit ptaBlationis eaudet cani q[ubad roiten) feu predomiqma» 
^T^^quoadufurqs? AIBipmafur; itautufttrafim\jlcuittjbrt^. 

, pgn. ^ BKllNNBM. L KICHTER. de Privileg, Cred, C. 
/7/. «. 2^. MOLLIIR. L L Scm, c. z2. CAKVZ. P, i. C, 2g. def. l6o. 

' nec dillinguendum fit,an bona ad fatis faciendum omni- 
buscr^ditoribus fufficiant nec n^yConf.BHlUPP. AdDet. 
• Etf^. VllL Obf f. Diflentit RICHTER. €.L n.si.l3itm 

prpcedit in Saxonta Eledorali juxta O/tzX f APC, SJXl 
'Tk;s^ S: betm WennVi)im Quamyis autem in hocDiir 
Cmx Magdebiirgico olim JuS civile olirenrarum' fiijffe^ 
teftetur RlCHTER, /,iir,i^.ho3ie tamen poft ORD. PROC, 
If/fAUD. de anmi626, )6./. intercflTe mora? diftinguendum 
eftabufuris , iraut iliud eadem , qua fors pra?rogativa 
gaudear , hx ver6 intertia demum claiTe locum ti^tine- 
ant >/4 c^i $. 

Numadpenr » JPovro Scueirifpradtinmus » afti6nefb 

j''Z competere non fanttom ipfi venditori ftd ctiam' 

der&^cefio^ cjus fucccfliOribus tam univcrfalibus, quam flne:ulari- 

fMyiHIU f I II II- n ' • 

jbus; ira cjuoque nullum dubium eft , quin in eos jus^ 
pra:larionis rranfear,cum non fit jus perfonale, fed rcale 
l)incadheredesrransmillibile,qualequidregu!arirer 
cedi poteft. Cotff. I, auifot, in pign, lUu/ir, DommiSTRTKIi 
Oijgin, Mjmm»m C^Jhk, CODEX, FABR, t.rBl^.9.def. 4.] 

f)ebitofiiuif • . (^amvisaiieciiiwlutodebito pignusperircnecef* 
bjffoebecs fum 



Digitizod by G(. 



iiiF;4iihitommii9>quaiidiaadhiicdiqua pretit pars reR-fi^A^ 
ddaefty-tat» res yenieiita manet.obligara> ira ut emrore^'' 
in relfquo folvelldo moram facientc,venditorpoffitto-^^^^ 
tam rcm venditam pignorisjure vindicare,(5c retincre 
quoad usque totum ei pretium folvatur, imorem di- 

ftraliere J. ^ C.d€dtftr,pignJ.9. %.5'ff.depign. atl. Uz, C, de^ 
b$t, vend. pign. imped, n^n pojfi ^OD. FjIBR, L. Tit,)s, def. 
k, HjilLTM FJSIOR. i, jOM^. ft. 4. HOFFMJNN. de Jure 
Rgr. Imliif. ITL StS. m. p, ulnPrMp: CjMZ. P. U^confi^^lufmr^ 

aMAf/!'ii2tdq«iodQOiif|erefi(!WK^ canmm^rederi^tii 
de ufuris notidum folutis accipl debet d.Lz. r.tu S.3'f* 

de pign, aB. MSRLIN. de Pign. (f Hyp* L. V. qlt, i. n. i6. qt>. 2. n,2S* 
quamprimum autpm venditori folutionc, compenfa- 
tione vel alio modo fatisfa<Sum cft, hypotfac,ca cftfub- 
lara d. Kq-^ l*4'ff^ quipot. $n phM. /. 6,f[-qHib. mod^ptgn. tel 

Jgf. fihi. HiliCi fi ponamiSinUum patri vendidifKfun-^'*''^ 

daiii cum ttlerratione^pignori^^ropi^itio refiduo, sJ^V^^^^yp 

tste notkhmi Atnto psareai eflb mbrruuin^ atouefili- 7^^"*^"^ 

um ejui lyrrhercdem, conihfibiie tqlierur if ebitam \ . 

• hypothcca "amplius non valeljit. /» 7. t de paB. l. 22. Lf$. . 

ff.defidef^ m/tnd^T\\i confecerit inventarium L22, 

C.dejuredehk kcm fi creditorum fit concurfiis,ncc bo- 

na fufficiunt,fiiio adhuc falvum eft debirum 3c jure prx- 

lationisgaudet 4. i.pen. §.i,ff.dc E^iftfreiJud^conf.BiiUf^' 

NBM.4dd.i. ME£LU^.L.r.ql>,i6. ... * 

I. ♦ • % * • « Ifl V * 

Kcnufftmdntf qilbque pigniis toUi m aprtcoaftynontantiim cxprcHri ^um n 
fed^iam tacira,ubi )am rfmilnpjiem pigrions ^raduniunt. Idcm 1l i.ob- ^i^^riont 
^41?, quodfi "ctgo vcniitor confcritist in aham vcnditioncm rci fibi 
oppigntfrfltz jus hypotiiccjc & prxiationis rcgularitcr a mittit m. /. §. endoin i 
i,f. qtulf.m;id.plgn,velbyp',fitv. U, C. dfremijJlpi^t^KSi numcoiUemi- ditioneh 
rns in opi^ignorationcm tcrtio creditbri facicn«laio fui pignori rcnunpi- '^''^^ W 
glTe ctiii6odu& ea^AoteommaiHc nvua ifi0>ii^quiM9tMM^i9Hg»> vi- rdtione, 
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i . • ' clcndum cft,quid a£ltim fit: Mhiim ut dircedatur ab hypotheca iti to- 
tum,an ut ordo fcrvctur,& prior creditor pofieriori loco conflitua* 
tur ; quotiesautemdeeononconflaty in dubio venditor jusliium re- 
mifinc vidctur/.>?.6J' ii.f.quib, mod.pign.vel byf.folv,p.l,i.C.dere- 
mijf.pign. HARTM, PISTOR. L.IU.qv.i6, & imputet fibi, quod con- 
fcnfumfi!um absquc rcflridionc ^t^tnt a. l,4.Jf\quih.fnod. Ljp.ff.de 
paEli6. Ehflcntit CARPZ. P. I. C. zg. def, iji. ftatucns,quod tantum altcriuS 
crcditoris locum faivo jure hypothccac occupct.Qtix fcntcntia inSaxoaii 
Eicciorali quatcnus obtincatjt^/W.O^i). ?roc^ax.Tit.^.%.^% (taflCtf (^. 
, . §. XLVI, - .. • 

Exfpirat rei Intcritii quoquf rei vcnditJD totali jos venditoris rcale & przk- 

interituto- tlonis , quia rcmvcnditamfpccialitcrafficit , i^cvit. LS.ff.quih, mod. 
tali, ^/^«,yi/p. non fipars cjus falvamanct. Hinc domo vcnditacombu- 

NonpMrria/i.f^j^QYei manetobligata, & in nova re aedificata venditorpignushabct 
pidJ. 2p.ff, depign. hyp. HOFFM. c.l.n. 4. conf CARFZ. P. i. dec. 12. 
ubidicit^ domocombufta in czmcntis, cxquibusaHo mloco domus 
fuitzdificata, hypothecamrcmancrc. • ' 

.. §. XLVII. 

Pr^fcriptio- Qujc tandcmde praefcriptionc dicerc poffem , dceo videantur 

Dd. ad Tit. ff. d,pign. Hyp. Unicum ad huc nolandujn eft cx 
Et verfrone in pjioc. MAGD.d.1,%.4. quod vcnditoramittat jus praclationis,quando 
muttmmjure rcfiduum prctium in mutnum mutat^ubi tamen hypothcca ipfi falva 
Magd. jus mancbitj&itaintcrtiamclaflcmrcccdit.Finiscffo. 
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C O R O L L A R I A. 

I. KuIIa Ccremoniaconfenfu totius£cclefixEvangcIiczrecepCa« 

II. Nulla Ccrcmonia confcnfu totius EcclefiaeEvangeiicxrejcda , fed 
quarlibct Ecclefia particularisproarbitriomutavit quod adfupcrfti- 
tioncm magis, quam ad scdificationcm pertincrc viderct. 

III. Fruilra ergo funt,qui hodie inmutandis CeremoniiS & ad meliorcm 
Ecciefiz zdificationem dirigendis Principis pote^atcifl ad confcnfum 
totius Ecclcfii adftringunt. 

IV. Una tamen occurrit Ccrcmonia y quam & Ecdefia Apoftolica & Ca— 
tliolica usque ad reformationcm Evangelicam ex parte fcrvavit y £c- 
clcfiavcroEvangclicanonpcrconfenfumunanimem, fed pcrincu- 

' riam fuftulit, fcilicet fxadiopanis inadminiftratione Sacrz Cznz. 
Sanc nuUam Mifiam effc fine Fra^ionc panis^jurcCanonicoccitum 
cft,quod totidcm vcrbis urgcl Luthcruj. . ^ vjC ^^'i^ 
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